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UNI TED STATES BANKRUPTCY COURT
FOR THE DI STRI CT OF NEW MEXI CO

In re:

THE ANGEL FI RE CORPORATI ON,

Tax | D 85-0226843; and ANGEL FI RE
SKI CORPORATI ON, Tax | D 86-0290933,

Debt or s. Jointly Adm ni stered
No. 11-93-12176 Bohanon (3)(A)
(Formerly No. 93-12176 Brunbaugh (5)(A))

ANGEL FI RE RESORT OPERATI ONS, LLC
A New Mexico Limted Liability Conpany,

Pl ai ntiff,
V. Adv. No. 03-1192
LEW S Pl ERCE and BETTY Pl ERCE,
Def endant s.
MEMORANDUM OPI NI ON
SPECI FYI NG WHAT FEES AND COSTS

ANGEL FI RE RESORT OPERATI ONS, LLC
MUST PAY TO LEW S & BETTY PI ERCE

I n connection with the order ruling that Defendants were
entitled to an award of attorney fees and costs (doc 21), the
Court had received and has received filings (docs 13-16, 23
and 35) fromthe parties (“Angel Fire” and “Defendants”
respectively) and conducted a trial on January 18 and 20, 2005
about what the anmount of the award should be. Having reviewed
the filings, the evidence and the argunents of counsel, the
Court nakes the follow ng findings of fact and concl usi ons of

| aw and rul i ng.



Facts:

On Novenber 10, 2003, Judge Richard L. Bohanon entered
the order in this adversary proceedi ng dism ssing the renpved
counterclaims and remandi ng them back to the state court (doc
12). That led to Defendants’ application for paynent of
attorney fees and rei nmbursenent of costs in the anmount of
$13, 180. 05! (doc 13), supported by an affidavit which included
time sheets (doc 14). Angel Fire objected to the application
(doc 15) on the grounds that there should be no award of fees,
to which Defendants replied (doc 16). The adversary
proceedi ng was then transferred to this judge (doc 17),
follow ng which the Court entered its order (doc 21) granting
an award of fees and costs but reserving for further
[itigation what anount of fees and costs should be awarded.

Angel Fire then filed its specific objections to the
ampbunts requested (doc 23, admtted into evidence as Exhibit
F), objecting to a total of $1,968.38, arguing that (a) TAS
[ Thomas Sinons, the senior named nenber of the firnl should
not have billed $200 to this file for working on state court
matters, (b) Defendants should not be conpensated for opposing

Angel Fire's notion to reopen the bankruptcy case (including

1 Unl ess otherwi se stated, the fee figures include
appl i cabl e New Mexi co gross receipts tax.
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the time for three attorneys to read Judge Bohanon’s di sm ssal
order), and (c) Defendants should not be reinbursed $340 as
the cost of courier travel to Al buguerque to file things with
the clerk’s office.? Angel Fire also objected to the award of
any additional fees and costs for the litigation about the
fees and costs, which it had been informed would be $2,709.3
The anpunt at issue was therefore approximtely $4,677 ($1, 968
+ $2,709), although Defendants’ have described it as a fight
over about $4, 300 (Defendants’ pre-hearing menorandum doc 35,
at 1). Defendants did not immediately file anything in
response to the objection, and the matter was set for trial
for Tuesday, January 18, 2005.

On Thursday, January 13, Defendants served on Angel Fire
by first class mail their pre-hearing nmenorandum (doc 35).
Def endants provi ded no explanati on why they had not faxed or

e-mai |l ed the menorandumto Angel Fire instead of enploying the

2 Wth the advent on March 1, 2005 of mandatory e-filing,
such charges should | argely become a thing of the past.

3 The objection argued that by not including that claimin
the original nmotion for fees, Defendants had waived it, and in
any event, no invoices detailing the time spent had been
provided to Angel Fire. The objection was filed on Novenber 2
and docketed on Novenber 3 (doc 23). Exhibit I, stipulated as
adm ssi ble (doc 36), is an e-nmail bearing a tine and date of
7.47 am on Novenber 3, 2004 (probably before the objection had
even been docketed) from M. Friedman to M. Askew detailing
the time entries and doing the math for the $2, 709. 86.

Page 3 of 17



United States postal service. The menorandum was filed on
Friday, January 14, and docketed on Tuesday, January 18, since
the court was cl osed on Monday, January 17, for the Martin

Lut her King, Jr. holiday. Angel Fire s counsel did not
recei ve the nmenmorandum until Tuesday norning; the trial was
set to comence at 3.00 pmthat day.

I n the menorandum Defendants responded to the Angel Fire
obj ections. They conceded that $100 of the TAS $200 ought to
be attributed to the state court action, and wi thdrew the
request for the $340 for the travel time for a paralegal to
travel to Al buquerque. Doc 35, at 11 and 14 respectively.
They then argued that the total fees and costs which Angel
Fire ought to pay were now $23, 758. 27,4 nostly incurred in
defending the fee application and for preparing for and (on an
esti mated basis) conducting (what turned out only to be the
evi dence presentation portion of) the trial. Doc 35 at 3.

Def endants then argued that M. Friednan’s doing the work

at the rate of $200 per hour was reasonable, believing that

4 That total was conprised of $13,022.81 for obtaining the
remand (it is not clear to the Court how the $13, 180. 05
originally asked for |less the $100 and $340 equal $13,022.81),
$6, 059.85 for fees incurred through Decenber 31, 2004 in
noving for the fee award for the remand, $2,521.31 for January
1- 13, 2005, and an estimted $2, 154. 30 for January 14-18,

2005. Doc 35 at 3; the tinme sheets for these figures are
Exhibits A, A-1 and A-2, stipulated as adm ssible (doc 36).
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Angel Fire was challenging his rate. Doc 35 at 4-7.
Def endants’ belief arose from Angel Fire s response to an
interrogatory.?® Angel Fire responded at trial that it had
not been disputing M. Friedman’s rate of $200 per hour, but
nmerely asserting that sone of the work could have been done by
sonmeone billing at a | esser rate. Defendants replied that
there are tinmes when it is cheaper for the higher priced
attorney who is famliar with the case to just do the work
rat her than transfer and supervise the work. Finally,
Def endants reargued that they were entitled to fees for
accomplishing the remand, doc 35 at 9-11, including opposing
the notion to reopen the bankruptcy case, id. at 11-13, and
that they were thereby entitled to fees for collecting the
fees, id. at 8-09.

In the opening statenent at trial, Angel Fire conceded
t hat nmost of the fees, about $11,400, were owed (w thout of
course concedi ng that any fees should be paid), but disputed
whet her for the small suns at issue, sonmeone at M. Friednman’s

rate ($200 per hour) should have been used. Angel Fire also

SlInterrogatory no. 4 asked in part, “Do you contend that
Sinons & Slattery’s hourly rates were inappropriate...?”
Response: “Yes.... Specific objection is nmade to the rates

charged in Dan Friedman’s e-mail of Novenmber 3, 2004. [Ex. |.]
The appropriate rate would be $150.00. Objection is made to

t he experience | evel of personnel used. The rates are too

hi gh.”
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opposed the award of any additional fees, beyond those
contained in the original nmotion which sought $13, 180.

The trial testinony focused |argely on what Defendants’
counsel did and why, and efforts to settle. The parties then
did closing argunment on January 20, 2005.

Di scussi on:

During the course of the trial, the Court admtted
several exhibits over the objections of Angel Fire. The
exhi bits were copies of communications between counsel for the
two sides, and Angel Fire objected on the grounds that they
constituted settlenent negotiations that were inadm ssible as
settl ement negotiations. See Fed. R Evid. 408. Angel Fire
al so pointed out that there had been no offer of judgnent
pursuant to Fed. R Bankr. P. 7068. And it argued that
all owi ng these exhibits into evidence woul d put counsel in
future cases in the position of not being able to discuss a
case candidly. In consequence, Angel Fire urged the Court not

to accord any weight to those exhibits.®

6 These are Exhibits G H, and J through O Exhibits Q
t hrough V were also admtted over Angel Fire’'s objection, but
they are nerely copies of decisions by this Court, Bankruptcy
Judge Mark McFeeley, Chief United States District Judge Martha
Vazquez and former Chief United States District Judge Janes
Par ker which address attorney fee issues, and are not evidence
as such.
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Evi dence Rul e 408 provides in part that evidence of
conduct or statenents made in conprom se negotiations is not
adm ssi bl e, although such evidence nay be offered for another
pur pose, such as negativing a contention of undue del ay.
These exhibits were admtted to show the efforts to resolve
the dispute without going to trial, not for adm ssions of
liability or of what ampunts the parties m ght admt were or
were not owi ng. Nevertheless, the Court recogni zes Angel
Fire’s concern that admtting and considering these exhibits
m ght chill the free and candid exchange of information,

vi ewpoi nts, argunments and offers of conproni se that enhances
the informal resolution of disputes. In consequence, having
reviewed all the evidence admtted or stipulated to by the
parties, the Court has determ ned that it can and does nake
this decision without reference to the contested exhibits.
The Court has al so disregarded testinony tied into those
exhi bits.

There are several overarching principles applicable to
this decision. To begin with, the Court has already ruled
t hat Defendants are entitled to an award of attorney fees and

rei moursenment of costs.’” Second, the reasonabl e expense of

" Angel Fire urged the Court to read Martin v. Franklin
Capital Corporation, 393 F.3d 1143 (10" Cir. 2004), petition
(continued...)
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obtaining the award of fees and costs is al so conpensabl e.

“I'n the anal ogous area of fee litigation under statutory fee
provi sions, courts comonly allow additional attorney's fees
for time spent in establishing an original fee entitlenent.”

Gass v. Pfeffer, 849 F.2d 1261, 1266, n. 3 (10" Cir. 1988)

(assessing fees for the necessity of defending an appeal of
the trial court decision to award sanctions). Third, once
fees are awarded, they should be paid in full unless there is
a reasonabl e objection; the risk of losing an objection is to
have to pay the cost of other side for defending (assum ng the
cost of defense is reasonable in |light of the sum being
contested). A ruling otherwi se would work agai nst the point
of the rule. But the award for the additional fees incurred
in defending a fee application should be proportional in sone
way; for exanple, Defendants should not be rewarded for or
protected fromtheir overbilling, such as TAS for two hours

i nstead of one hour or the $340 for hand delivery of docunents

t o Al buquer que.

‘(...continued)
for cert. filed, Feb. 22, 2005 (No. 04-1140), to see what an
appropriate fee award should be. The case stands for the
proposition that the trial court is not required to award fees
if [Angel Fire] had objectively reasonable grounds to believe
the renmoval was legally proper at tine of renoval. But that
i ssue has al ready been decided, and this Court will not
revisit it.
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A review of the proceedings and the evidence |eads this
Court to the conclusion that the entire original bill of
$13, 180. 05 |l ess the $340 courier fees and the $100 for M.
Si mons (which the Court will round up to $450, to take into
account applicable New Mexico gross receipts tax), for a
remai ni ng payable figure of $12,730.05 should have been pai d.
I n addition, Angel Fire was on constructive notice, at a
m ni mrum that Defendants m ght well seek additional fees for
litigating the fee issue. Thus, although Angel Fire recited
that the total amount in dispute was $1, 968. 38, Exhibit F at
3, inreality the figure was, with the then-esti mated
application fees of $2,709.86 (Exhibit |I), at |east $4,678. 24.

W t hout consideration of the disregarded exhibits, the
Court finds that to sonme extent, both sides could have
conmuni cat ed somewhat better. A specific statenent early on,
and certainly earlier than the norning of the trial (as
contained in the pretrial menorandum), of the approxi mately
$450 reduction woul d have reduced the anount in dispute.
However, it is also clear to this Court that such an early
concessi on woul d not have avoided the trial or these further
proceedi ngs, given Angel Fire's continued insistence that it
woul d not pay $200 an hour for sone of the work done or for

t he cost of defending the right to collect fees. In addition,
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al t hough Angel Fire was careful in its responses to the
interrogatories (Exhibit C) to refer back to its filed

obj ections to the fee application (Exhibit F), Defendants can
be forgiven if what they understood was that Angel Fire was
expanding its challenge to contest the $200 rate across the
board. And in fact, Angel Fire' s opening statenent |ed the
Court to believe that Angel Fire was contesting the $200 rate.
I n consequence, when Angel Fire conceded in opening statenent
that it was not contesting approximtely $11,400, it was not
cl ear even at that point that only $4,600 was at issue. And
nore i nportant, Defendants were already in a position of
having had to prepare for trial, including having a second
attorney to conduct the exam nation of M. Friedman.

Angel Fire's objection to the TAS $200 was hal f way
conceded by Defendants, and the Court finds that the remaining
$100 was appropriately billed. Simlarly, the review of and
consul tation about Judge Bohanon’s remand deci sion (doc 12)
took relatively little tine. And this was a case, taking
place in (so far) two different courts, that required or at
| east justified nore than one attorney working on it. So it
woul d have been foolish for the attorneys not to keep each

other infornmed and to consult with each ot her. | ndeed, that
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is one of the advantages of working in a multi-person firm
such as the ones litigating this matter.

Angel Fire's objection to M. Friedman doing sone of the
wor k rather than soneone who bills at a lower rate is
overruled. The evidence was clear to the Court that it would
have cost as nuch as and probably nore for M. Friedman, who
was already famliar with the background of this matter, to
have directed a portion of the work to a |lower-rate attorney
and then supervised that work.?

The objection to the work on the notion to reopen should
al so be overrul ed, since even Angel Fire deenmed it related to
t he renoval action.

The $340 charge has been wi thdrawn, appropriately so.

Angel Fire also asserted that Defendants had waived the

right to claim$2,709 for preparation of the original fee

8 Exhibit A, at 2, shows that the hourly rates as of March
2003, for partners Sinons, Friedman and Reyes were $200, for
associ ate Joseph was $165, and for “OLD TI MEKEEPERS" $85.
(Presumably the latter label is a termof art; while one would
have expected that Messrs Sinons and Friedman woul d be the
“old tinekeepers” of the firm the rate suggests that this
group is probably conprised of young paralegals. See, e.q.,
the June 30, 2003 bill.) Thus, referring the case to sonmeone
who billed | ess may have not been too practical in this firm
That, however, would not have been an excuse for not doing so
had it not made nmore sense for M. Friedman to sinply do the
work hinmself. And the fact that the hourly rates were still
$200 al nost two years later (Exhibits A-1 and A-2: bills for
January 2005), is sonme evidence of their current
reasonabl eness.
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application by not including it in the application, and that
in any event it reserved the right to review invoices. The
|atter part of the objection is of course well taken. But
Angel Fire was still opposing any award of fees for the
preparation of the fee application at closing argunent on the
grounds that it was clained too late. This aspect of the
objection is surprising. First, it is routine in bankruptcy
practice for estate professionals who file serial conmpensation
applications to charge the cost of the application preparation
in a subsequent application. Second, the |law was and is clear
that time spent preparing and defending a fee application

aut horized by statute or case |law is conpensable. E.g., {dass

v. Pfeffer, 849 F.2d 1261. Third, conmon sense suggests t hat

pr of essi onal s shoul d be conpensated for defending
applications. Angel Fire should not be able to chisel away
| egitimate portions of the award by making it not cost
effective to chall enge the objections.

The tinme sheets for Novenmber and Decenber 2004 evi dence
Def endants’ conferring with opposi ng counsel about the fees,
conducting discovery and doing | egal research in preparation
for a trial. These are precisely the sorts of tasks that the

Court expects counsel to engage in prior to a trial, and Angel
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Fire shoul d obviously have anticipated such activities, and
billings therefor.

Angel Fire also objected to M. Friednman appearing in
person for one of the pretrial conferences conducted by the
Court, necessitating travel from and back to Santa Fe, rather
t han appearing by tel ephone. At a previous hearing, Angel
Fire’'s counsel had appeared in person while M. Friednman
appeared by tel ephone. This tinme he contacted another of
Angel Fire's counsel who was to appear at the hearing and
informed her that if she were going to appear in person, he
woul d al so appear in person. It was not unreasonable for M.
Friedman to appear at that subsequent hearing in person. The
reality is that sone counsel feel the need to observe the
judge during a hearing if that sane opportunity is afforded to
ot her counsel, and the Court does not here question that
advocacy-type judgnent. There may well be instances in which
out - of -t own counsel should not be conpensated for appearing in
person when it can be done by tel ephone or when a | ocal
attorney can reasonably be enpl oyed to appear in person
instead, but this small matter did not justify hiring and
educati ng another attorney. And in any event, the appearances

i n Al buquerque were necessitated in the first place by Angel
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Fire’'s having (inproperly) renmoved the counterclains to the
Bankruptcy Court.

Angel Fire also objects to the preparation of the
pretrial nmenorandum as not required by the Court. The Court
did not require such a nmenorandum but it also did not forbid
such a filing either, and the filing of pretrial nmenoranda is
such a common occurrence at least in other courts that Angel
Fire should not have been surprised that such a brief was
filed. Defendants’ trial preparation, including the brief, is
fully conpensabl e.

Simlarly, the cost of having two counsel at the trial
was required given Defendants’ justifiable belief that Angel
Fire's objections had expanded to contesting the $200 rate
generally. M. Friedman announced in the course of his cross
exam nation that Ms. Reyes’ tinme was being billed at $165 per
hour, down from $200. The January 2005 tinme sheets reflect
t hat reduction for the 5.8 hours she had billed through the

cl ose of evidence on January 18.°

® The Court takes the reduction as a gracious effort by
Def endants’ counsel to make the overall bill nore reasonable.
Certainly there was nothing in Ms. Reyes’ brief but
accompl i shed performance at the trial that would argue for a
rate | ower than the $200 the firmnormally charges for her
servi ces.
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Taking into account the gratuitous reduction in Ms.
Reyes’ billing for January in the approxi mate amount of $200,
the “overbilling” is about $250. Even conceding for the
pur pose of argunment Angel Fire s contention that the total
amount in dispute was about $4,677, the $250, or even $450
that Angel Fire “won”, is alnost de mnims. Thus, awarding
Def endants the fees and costs they have incurred, |ess only
the $250 but including the fees and costs incurred to concl ude
the trial with closing argument, would be entirely
appropriate. Nevertheless, sone proportionality, even if
quite small, ought to recognize the relative responsibility of
each side. G ven that practically speaking the anmunt at
issue, up until closing argunent, was effectively at |east the
$13, 180. 05, of which $450 was not allowed, and recogni zing the
late arrival in Angel Fire' s office of the pretrial menorandum
t hat contai ned the concession on the $450, the Court will
reduce the current year 2005 fees specifically addressed in
this order by 3% 1°
Concl usi on:

Whil e the continuing increase in costs my seemto Angel

Fire |like the never ending drip of a |eaky faucet, Angel Fire

10 That figure is derived by dividing $450 by $13, 180. 05
and rounding the 3.41% figure down to 3%
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can turn the faucet off at any time. Conversely, there is no
reason to make the Defendants begin to absorb the cost of this
litigation if the purpose of the statute is to be observed. 1!
Based on the foregoing, the Court finds that alnost all
of the fees and cost reinbursenents requested by Defendants
shoul d be allowed. Specifically, the amunt allowed w Il be
the total of (1) the $13,180.05 originally asked for |ess
$450 (for a subtotal of $12,730.05) plus the $6,059.85 for
fees incurred through Decenber 31, 2004, and (2) the subtotal
of (a) $2,521.31 for January 1-13, 2005 plus the anount for
the period from January 14, 2005 forward, to include the
trial and closing argument (with Ms. Reyes’ time being billed
at $165 per hour) and preparation of the affidavit and filing
called for in this order'? (b) reduced by 3% Concerning the
figure for January 14 forward, Defendants’ counsel shal
prepare an affidavit with tinme sheets attached, setting out
and summari zing the fees and costs incurred, and shall file

the affidavit and serve it on Angel Fire s counsel, who shal

11 That statenent is not entirely accurate of course;
gi ven when the work was done, either the firmor the
Def endants have had to absorb the time value of the nobney
dependi ng on when or if Defendants have been paying their
bills. And there is still the question of when Angel Fire
will pay the bill.

2 To be explicit, this figure will exceed the estimte
contained in Exhibit A-2.

Page 16 of 17



have ten (10) days in which to file further objections. |If
no further objections are filed, Defendants’ counsel shal
prepare a form of order awarding fees and costs of the total
and submit it to Angel Fire's counsel for approval as to
form |If further objections are filed, then Defendants’
counsel shall request a hearing thereon. And, on the off
chance that counsel may neet and confer and resolve the

di spute without further filings, Defendants’ counsel shal
submt a form of order approved by Angel Fire' s counsel.

An order reflecting this ruling shall enter.

G5

] ;ﬂ”ﬂ

Honor abl e Janes S. St ar zynski
Uni ted States Bankruptcy Judge

| hereby certify that on March 22, 2005, a true and correct
copy of the foregoing was electronically transmtted, faxed,
delivered, or mailed to the listed counsel and/or parties.

James A Askew
PO Box 1888
Al buquer que, NM 87103-1888

Dani el H Fri edman

PO Box 5333
Santa Fe, NM 87502-5333

%mmhimjv
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